
The EEA Option and Free Movement 

Have many other countries other than Liechtenstein tried to use articles 112 and 113 of the EEA 

treaty? 

According to an article by Richard North, ‘no less than four’ countries invoked Article 112 in 1992 

when the EEA Agreement was signed.i He only names three of them: Austria, Iceland and 

Switzerland. According to North, these three countries specified the need to protect real estate, 

capital and labour markets. Switzerland also ‘demanded protection from excessive immigration.’  

I have looked for more information, but I have not been able to find any. Articles 112 to 114 were 

introduced to ‘complement transitionary periods in fields where some, or all, of the EEA/EFTA States 

experienced problems adapting to the acquis communautaire.’ii It could be that these countries 

gained safeguard measures to temporarily ease the transitionary period into the EEA. This is backed 

up by the fact that all three countries now have free movement of people.  

In 1995 the European Commission referred to Articles 112 and 113 when it adopted a regulation 

that introduced a ‘system of minimum prices on salmon originating in the EEA.’iii More recently, the 

Commission adopted measures that imposed import restrictions. The Commission used Article 113, 

amongst other provisions, in this process.iv  

It has been argued that Article 112 permitted Iceland to unilaterally impose capital controls after its 

financial crash of 2008.v This is incorrect. Iceland referred to Article 43 of the EEA Agreement.vi 

Article 43 allows for restrictions if there are ‘deflections of capital movements, disturbances on the 

national capital markets or difficulties in relation to balance of payments.’vii  

Liechtenstein is the only EEA country to ‘have obtained agreement from EEA members on the 

imposition of limitations on free movement.’viii  

"Articles 112/3 allow of right and without any permission from the EU or anybody else for any 

EEA/EFTA state to apply migration controls as safeguard measures." True? 

Futurus’ overall claim misunderstands what Article 112 is. It is true that, under Article 112(1), the UK 

could unilaterally take appropriate safeguarding measures if ‘serious economic, societal or 

environmental difficulties of a sectoral or regional nature liable to persist are arising’.ix This allows 

Contracting Parties to suspend parts of the EEA Agreement, including free movement of people, 

albeit temporarily.x However, enacting a safeguarding measure triggers a negotiation between the 

EEA/EFTA states and the European Commission to find a ‘commonly acceptable solution.’ As a result, 

Article 112 does not offer permanent policy change. Instead, it is a mechanism that helps create 

temporary safeguard measures that can then be abolished or limited via negotiations with other 

Contracting Parties to the EEA Agreement.  

I go into greater depth below.  

The claim ‘without any permission from the EU or anybody else’ is imprecise. According to Article 

113, the UK would have to notify other Contracting Parties of its intention to enact safeguarding 

measures and could not take these measures until one month after this notification. After 

notification, the UK would then enter into immediate consultations with the other Contracting 



Parties in the EEA Joint Committee with a view to finding a ‘commonly acceptable solution.’ It is 

likely therefore that the UK would need some form of agreement with the other Contracting Parties 

before it implemented safeguarding measures.    

Futurus’ claim assumes that the UK’s potential safeguarding measure would be migration controls. 

However, the decision-making structure discussed above brings this into question. According to 

Article 112(2), priority will be given to safeguard measures that will least disturb the functioning of 

the EEA Agreement. In addition, such measures will be restricted in their scope and duration to what 

is strictly necessary to remedy the situation. Because free movement of peoplexi is a key part of the 

EEA, the consultations in the EEA Joint Committee would most likely prefer other policies that would 

alleviate the burdens of migration rather than limits on free movement.  

To deliver on the referendum result it is likely that the UK government would want permanent 

migration controls. However, safeguard measures adopted under Articles 112 to 114 ‘must be 

temporary’xii and are always under review. Adopted safeguard measures are subjected to 

consultations in the EEA Joint Committee every three months from the date of adoption with a ‘view 

to their abolition before the date of expiry envisaged, or to the limitation of their scope of 

application.’xiii Even Liechtenstein’s more concrete restrictions on free movement are reviewed 

every five years.xiv Even if the UK gained migration controls via agreement in the EEA Joint 

Committee, these controls would be temporary and under constant review.  

In addition, each Contracting Party can at any time request the UK’s safeguard measure to be 

reviewed by the EEA Joint Committee. Many members of the EEA benefit from free movement with 

the UK. As a result, it is likely that some EEA members would frequently request a review of the UK’s 

safeguard measure if it imposed migration controls.   

The UK could enact a safeguard measure without prior approval in ‘exceptional circumstances’ that 

require ‘immediate action’. This gets round the problem of seeking agreement from other 

Contracting Parties before enacting a safeguarding measure. However, this safeguard measure 

would still be subjected to consultations in the EEA Joint Committee every three months from the 

date of adoption with a view to its abolition or limitation. Also, other Contracting Parties would still 

have the ability to request a review of the safeguarding measure at any time by the EEA Joint 

Committee.   

The UK could invoke Article 112 and unilaterally impose migration controls as a safeguard measure.xv 

However, this gives rise to the risk of repercussions from other EEA members. If the UK’s 

immigration controls created an imbalance between the obligations and rights of the EEA 

Agreement, then any other EEA member can take ‘proportionate rebalancing measures as are 

strictly necessary to remedy the imbalance’. This could involve EEA or EU member states imposing 

restrictions on the UK’s access to the single market or the rights of UK citizens to live in the EU.  

Conclusion: Article 112 is intended for emergency situations. Whilst it might give the UK some 

flexibility to impose temporary migration controls if the circumstances justify it, it is not a 

mechanism that the UK could use to permanently curb migration.xvi  
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